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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

x

ROCCO GENEROSO, individually, MARY JOSEPHINE
GENEROSO, individually, ROCCO’S BROOKLYN BAKERY,
INC., PASTICCERIA ROCCO, INC., and all other
individuals and businesses similarly situated,

INDEX NO.
VERIFICATION
,
VERIFIED
ARTICLE 78
AFFIDAVIT
PETITION
AND COMPLAINT

Plaintiffs\Petitioners
-againstBILL DE BLASIO, MAYOR OF THE CITY OF NEW YORK,
in his official capacity; and THE CITY OF NEW YORK.
Defendants\Respondents

x

Plaintiffs\Petitioners ROCCO GENEROSO, individually, and as owner of ROCCO'S
BROOKLYN BAKERY, INC., and PASTICCERIA ROCCO, INC., and MARY JOSEPHINE
GENEROSO, individually (“Petitioners”), and on behalf of all other individuals and businesses
similarly situated, by and through their attorneys, Patricia Finn Attorney, P.C., as and for their
Verified Article 78 Petition/Complaint (“Petition”) against BILL DE BLASIO, MAYOR OF
THE CITY OF NEW YORK, in his official capacity (“Mayor”); and THE CITY OF NEW
YORK (collectively “Respondents”), as set forth herein, respectfully state and allege, upon
information and belief, as follows:
PRELIMINARY STATEMENT
1.

This case is about whether or not the Mayor of the City of New York has the

authority to require certain private citizens to enforce a general vaccine mandate, which the
Mayor cannot lawfully Order directly. Plaintiff\Petitioners (“Petitioners”) are not challenging a
duly enacted law of the State of New York, or a duly enacted law, code, or rule passed by the
New York City Council.
1
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Petitioners are not challenging any of the now expired Covid 19 Executive Orders

of the Governor of the State of New York, issued pursuant to the emergency authority granted to
the Governor by the New York State Legislature in New York State Senate Bill No. S7919, and
New York State Assembly Bill No. A09953, which amended §§ §20 & 29-a, of the New York
Executive Law and expired on April 30, 2021. (See, § 4, S7919, A09953: “This act shall take
effect immediately and sections one and two of this act shall expire and be deemed repealed
April 30, 2021.”) EXHIBIT ONE.
3.

Petitioners are challenging the Emergency Executive Orders (EEOs) issued by the

Mayor of the City of New York that compel the Petitioners to enforce punitive measures against
all citizens who decline to subject themselves to a COVID-19 (“COVID”) vaccine.
4.

Individual Petitioners are also challenging the Emergency Executive Orders

(EEOs) issued by the Mayor of the City of New York, on the ground that the requirement for
Petitioners (Covid-recovered individuals possessing a natural immunity) to submit to the vaccine
is arbitrary and capricious.
5.

The Mayor’s Emergency Executive Orders in this case are not authorized by any

constitution, statute, law, charter, or code, and are preempted by state and federal law, and are
thus void ab initio.
6.

The Separation of Powers is a fundamental principal of democratic government

that predates the founding of this country. William Blackstone argued that when “the right both
of making and of enforcing the laws . . . are united together, there can be no public liberty.” 1 W.
Blackstone, Commentaries on the Laws of England 142 (1765). This principal was enshrined in
the United States Constitution (e.g., Article I, Section 1, “All legislative powers herein granted
shall be vested in a Congress of the United States, which shall consist of a Senate and House of
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Representatives”), as well as the Constitution of the State of New York (“The legislative power
of this state shall be vested in the senate and assembly.” NY Const Art III, § 1.)
7.

Four days ago, on November 6, 2021, the Fifth Circuit Court of Appeals stayed a

vaccine mandate imposed by the executive branch of the federal government (the Occupational
Safety and Health Administration [OSHA], United States Department of Labor), stating:
“Because the petitions give cause to believe there are grave statutory and constitutional issues
with the Mandate, the Mandate is hereby STAYED pending further action by this court.” Bst
Holdings v. OSHA, Nos. 21-60845, 21-50353, 2021 U.S. App. LEXIS 33117, at *1 (5th Cir.
Nov. 5, 2021).
8.

Similarly, the unprecedented “vaccine passport” contained within the Mayor’s

EEOs at issue in this case give rise to grave statutory and constitutional issues and, as Petitioners
have amply demonstrated, the vaccine passport should be temporarily restrained, and
preliminarily enjoined, to prevent further, continuing irreparable harm to Plaintiffs\Petitioners
(“Petitioners”), and all other individuals and businesses similarly situated in the City of New
York.

NATURE OF THE ACTION
9.

Petitioners bring this hybrid action as an Article 78 proceeding in the nature of

prohibition, pursuant to the New York State Civil Practice Law and Rules (“CPLR”) §7803 (2)),
and as an action for Declaratory Judgment pursuant to CPLR § 3001 and 42 USC § 1983.
10.

Petitioners are seeking a Temporary Restraining Order that Respondents be

enjoined and restrained from enforcing EMERGENCY EXECUTIVE ORDER NO. 225 (“EEO
225”), EMERGENCY EXECUTIVE ORDER NO. 226 (“EEO 226”), and EMERGENCY

3

3 of 54

INDEX NO. 528739/2021
NYSCEF DOC. NO. 1

RECEIVED NYSCEF: 11/12/2021

EXECUTIVE ORDER NO. 228 (“EEO 228”), and each Emergency Executive Order extending
EEO 228, most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280 (“EEO
280”), and from issuing and/or enforcing any future Emergency Executive Order (“EEO”)
extending EEO 225, EEO 226, EEO 228, or any subsequent EEO requiring that a “covered
entity” as defined in the EEO(s) shall not permit a patron, full- or part-time employee, intern,
volunteer, or contractor to enter a covered premises without displaying proof of vaccination and
identification bearing the same identifying information as the proof of vaccination, or any EEO
with substantially the same order. (EEOs 225, 226, 228, and 280 annexed hereto as EXHIBIT
TWO.)
11.

Petitioners are further seeking an Order from this Court that Respondents Show

Cause why the Court should not issue an Order preliminarily enjoining and restraining
Respondents from enforcing the aforementioned EEO(s), granting Petitioners limited expedited
discovery, and ultimately a Judgment and Order from this Court permanently enjoining and
restraining Respondents from enforcing the aforementioned EEO(s).
12.

In addition, Petitioners are seeking a Declaratory Judgment that EEO 225, EEO

226, EEO 228, EEO 280, and all EEO(s) extending the aforementioned EEOs (to the extent that
they order that a “covered entity [as defined in the EEOs] shall not permit a patron, full- or parttime employee, intern, volunteer, or contractor to enter a covered premises without displaying
proof of vaccination and identification bearing the same identifying information as the proof of
vaccination” [EEO 225, Section1], or equivalent language) are in violation of Petitioners’ civil
and Constitutional rights including, but not limited to Petitioners’ rights under the First, Fifth,
and Fourteenth Amendments of the United States Constitution, specifically including Petitioners’
right to due process.
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In addition, or in the alternative, Petitioners are seeking a Declaratory Judgment

from this Court that the issuance of the EEOs by the Respondent/Defendant BILL DE BLASIO,
MAYOR OF THE CITY OF NEW YORK (“Mayor” or “de Blasio”) violates the principle of
Separation of Powers embodied in the United States Constitution (specifically Article 1), and the
Constitution of the State of New York (“NY Const.”): “The legislative power of this state shall
be vested in the senate and assembly.” NY Const Art III, § 1.
14.

Petitioners are also, or in the alternative, seeking a Declaratory Judgment from

this Court that the issuance of the EEOs by the Respondent/Defendant BILL DE BLASIO,
MAYOR OF THE CITY OF NEW YORK exceed the authority vested in the Mayor by the City
of New York by the laws of the State of New York and the City of New York, including but not
limited to the New York Executive Law, the New York City Charter and the Administrative
Code of the City of New York, and that the Mayor has no common law authority to rule by
decree to protect the public in the event of an emergency.
15.

Respondents’ cites authority for the issuance of the EEOs to “the powers vested in

me by the laws of the State of New York and the City of New York, including but not limited to
the New York Executive Law, the New York City Charter and the Administrative Code of the
City of New York, and the common law authority to protect the public in the event of an
emergency” (EEO 225, et seq., EXHIBIT TWO).
16.

Despite the general reference by the EEOs to every possible source of authority,

short of the divine right of kings, the Mayor has been granted no such authority by the
Constitution of the State of New York, the Laws of the State of New York, the Laws of the City
of New York, New York State Legislature, the New York City Council, the New York Executive
Law, the New York City Charter, or the Administrative Code of the City of New York.
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As will be detailed hereinafter, no such authority exists, and in fact, no such

authority was cited by the Mayor in the EEOs.
18.

The Mayor has no common law authority to dictate public policy by Orders,

decrees, rules, or under any other euphemism for fiat rule, to protect the public in the event of an
emergency; and in fact, the precedent, and the history the United States of America deny that
such authority exists. (See e.g. People ex rel. Schulz v. Hamilton, 188 A.D. 783, 787, 177 N.Y.S.
222, 224 [App. Div. 1919]; “However salutary and desirable this particular regulation may be, it
cannot be given force and effect until the appropriate legislative body has enacted it in a lawful
manner. That power so to enact has not been and could not be delegated.”)
19.

“[A]n executive may not usurp the legislative function by enacting social

policies not adopted by the Legislature.” Under 21, Catholic Home Bureau for Dependent
Children v. New York, 65 N.Y.2d 344, 359, 492 N.Y.S.2d 522, 527, 482 N.E.2d 1, 6 (1985).
20.

Petitioners beg the Court to recognize that the challenged EEOs are not duly

enacted legislation, nor are they emergency orders issued prior to, or during, the peak levels of
spread of the coronavirus, or Covid-19 (“hereinafter “COVID”). The most recent EEO, as of the
date of the drafting of this Petition is EEO 280, dated November 3, 2021. This Order was issued
by Respondent de Blasio, in his official capacity, approximately a year and half after the peak in
COVID cases in the City of New York (“NYC” or the “City”) and more than four months since
the Governor announced that the state of emergency was over.
21.

EEO 225 was issued more than three months after the emergency authority

granted to the Governor by the New York State Legislature expired. (S7919, A09953, § 4,
EXHIBIT ONE.) (No such authority was ever granted to the Mayor.)

6
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“The legislation passed by New York's legislature did not imbue local executive

branches throughout New York State with any additional powers-including the Mayor of New
York City. Similarly, the New York City Council did not pass any authority conveying unilateral
regulatory authority onto the Mayor of New York City.” (Decision and Order, Independent
Restaurants Owners Assoc et al v. Bill DeBlasio Mayor et al. [“I.R.O.A.R. et al v. De Blasio”]
Index No.: 85155/2021, ECF Doc. # 13, pp. 6 – 7, EXHIBIT THREE.)
23.

The EEOs to which Petitioners object are an effort by the Respondents to compel

or coerce New York City residents, and certain non-residents visiting New York City, to receive
a COVID vaccine (the “Vaccine”), by limiting their freedom to enter “covered premises.”
24.

The purpose and effect of the EEOs is to compel New York City residents to

submit to vaccination, or suffer hardship, and not to prevent the spread of COVID by
unvaccinated persons. The purpose of the EEOs is not in dispute – the Mayor has stated this
purpose publicly, and in is his Orders.
25.

Petitioners are asking the Court to recognize that the Mayor has usurped the

legislative power by issuing and extending these EEOs long after the peak of the purported
emergency has past, and more than ten months after the first vaccines were approved in the
United States.1
26.

Of particular concern to Petitioners is that Respondents have placed the burden of

enforcing the EEOs on the covered entities, the very businesses that suffered the most from the
government’s response to the COVID pandemic, which will unquestionably result in the loss of

The currently available Covid 19 vaccinations in the United States have NOT been FDA approved, other than for
Emergency Use. On 11 December 2020, the US Food and Drug Administration (FDA) granted an Emergency Use
Authorization (EUA) for the Pfizer-BioNTech vaccine. Thomas K, LaFraniere S, Weiland N, Goodnough A,
Haberman M (12 December 2020). "F.D.A. Clears Pfizer Vaccine, and Millions of Doses Will Be Shipped Right
Away". The New York Times.
1
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revenue to all of the covered entities, combined with an increase in the expenses of the covered
entities (incurred in order to comply with the Order) and will inevitably result in the total
destruction and loss of some of the covered entities, including Petitioner’s businesses ROCCO'S
BROOKLYN BAKERY, INC. and PASTICCERIA ROCCO, INC., and depriving Petitioners of
their livelihood and their property without due process.
27.

Petitioners have no adequate remedy at law.
THE PARTIES

28.

Petitioner ROCCO GENEROSO is the owner and head pastry chef of both

ROCCO’S BROOKLYN BAKERY, INC. and PASTICCERIA ROCCO, INC., residing in Kings
County, New York.
29.

Petitioner MARY JOSEPHINE GENEROSO, is the manager of ROCCO'S

BROOKLYN BAKERY, INC. and PASTICCERIA ROCCO, INC., and is a resident of New
York City, residing in Kings County, New York.
30.

Petitioner ROCCO'S BROOKLYN BAKERY INC., is a domestic business

corporation organized and existing under the laws of the State of New York, located in Kings
County, New York, and is a “covered entity” as defined in EEO 225, EEO 226, EEO 228, and all
EEO(s) extending the aforementioned EEO(s), operating Pasticceria Rocco, a “covered premise”
in Brooklyn, NY, as defined in the EEOs.
31.

Petitioner PASTICCERIA ROCCO, INC., is a domestic business corporation

organized and existing under the laws of the State of New York, located in New York County,
New York, and is a “covered entity” as defined in EEO 225, EEO 226, EEO 228, and all EEO(s)
extending the aforementioned EEO(s), operating Pasticceria Rocco, a “covered premise” in New
York, New York, as defined in the EEOs.
8
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Respondent BILL DE BLASIO, MAYOR OF THE CITY OF NEW YORK, in his

official capacity, is the chief executive officer of the City of New York, and has issued the
complained of EEOs purportedly pursuant the laws of the State of New York and the City of
New York, including but not limited to the New York Executive Law, the New York City
Charter and the Administrative Code of the City of New York, and the common law authority to
protect the public in the event of an emergency.
33.

Respondent THE CITY OF NEW YORK is a municipal corporation in the State

of New York encompassing the Counties of Bronx, Kings, New York, Queens, and Richmond.
JURISDICTION AND VENUE
34.

This Court has jurisdiction over this Article 78 proceeding pursuant to CPLR §

301, and CPLR § 7804 because Petitioners ROCCO GENEROSO, and MARY JOSEPHINE
GENEROSO, and are residents of the County of Kings, in the State of New York, and Petitioner
ROCCO'S BROOKLYN BAKERY INC. is located in the County of Kings, and all parties are
residents of the State of New York.
35.

This Court has jurisdiction over Petitioners’ claims pursuant to 42 USC § 1983.

Tafflin v. Levitt, 493 U.S. 455, 456, 110 S. Ct. 792, 794 (1990); (see also, McKinney v. New
York, 78 A.D.2d 884, 885, 433 N.Y.S.2d 193, 195 [App. Div. 1980]: “State courts, however,
have concurrent jurisdiction with the Federal District Courts over actions brought under section
1983 of title 42 of the United States Code.”).
36.

This Court is the proper venue for this proceeding pursuant to CPLR § 504 (3)

and CPLR § 7804 (b), because Petitioners ROCCO GENEROSO and MARY JOSEPHINE
GENEROSO and are residents of Kings County and the cause of action arose in Kings County.

9
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This Court is authorized to award Petitioners Attorney’s Fees pursuant to 42 USC

§ 1983 (b).
38.

This Court is authorized to grant the declaratory relief requested pursuant to

CPLR § 3001 and 28 U.S.C.S. § 2201.
FACTUAL BACKGROUND
A. THE PURPORTED EMERGENCY
39.

The background of this proceeding is the discovery and identification of the

coronavirus disease (“COVID”), which was first identified in China in 2019.
40.

On March 2, 2020, the New York State Legislature temporarily amended New

York Executive Law § 20, by adding the following: “The governor, by executive order, may
issue any directive during a state disaster emergency declared in the following instances: fire,
flood, earthquake, hurricane, tornado, high water, landslide, mudslide, wind, storm, wave action,
volcanic activity, epidemic, disease outbreak, [etc.] Any such directive must be necessary to
cope with the disaster and may provide for procedures reasonably necessary to enforce such
directive.” (EXHIBIT ONE.)
41.

While the Legislature did temporarily delegate extraordinary emergency authority

to the Governor, neither the New York State Legislature, nor the New York City Council,
delegated such extraordinary authority to the Mayor.
42.

On March 7, 2020, with a total of 76 cases in New York State, Governor Andrew

Cuomo declared a state of emergency.
43.

On April 30, 2021, the amendments to the emergency authority of the Governor

under Executive Law § 20 expired. (S7919, A09953, § 4, EXHIBIT ONE.)
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On June 23, 2021, Governor Andrew Cuomo announced that the state of

emergency would end on June 24, 2021.
45.

On June 24, 2021, Governor Andrew Cuomo issued Executive Order 210,

officially rescinding Executive Orders 202 and 205, relating to the coronavirus emergency.
46.

On March 12, 2020, Respondent, in his official capacity as Mayor of the City of

New York, issued EEO 98, stating, “A state of emergency is hereby declared to exist within the
City of New York.”
47.

The state of emergency was originally declared by de Blasio at a time when the

origin, associated dangers, and manner to control the coronavirus were all largely unknown, and
cases were precipitously rising such that the health and welfare of the entire City was perceived
to be in jeopardy and at risk.
48.

COVID-related hospitalizations in New York City peaked on or around March 30,

2020, at about 1,850 daily hospitalizations. The number of daily deaths peaked at slightly above
800 in the first week of April 2020, which was a level of daily deaths caused by a single disease
that had not been seen for at least a century in the City.2
49.

The number of deaths and hospitalizations has dropped precipitously since the

first few months of the COVID pandemic in the City.
50.

At the present time, the origin and manifestations of the coronavirus are becoming

clearer, the associated dangers of the coronavirus, like most other illnesses, are now well known,
and cases continue to fall to levels far smaller than the levels that existed at the time and in the
immediate aftermath of the issuance of EEO 98.

2

NYC Department of Health website, https://wwwl.nyc.gov/site/doh/covid/covid-19-data-trends.page#epicurve
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It has since been learned that many of the COVID deaths in the City (and New

York State overall) in the Spring of 2020 resulted from a since-decried March 2020
Executive Order of Governor Andrew M. Cuomo, which required nursing homes to take in
known COVID-infected patients among the most vulnerable population of extremely elderly and
those with co-morbidities. Between March 25 and May 8, 2020, approximately 6,326 COVIDpositive patients were admitted to nursing homes, according to a state health department
report, as revised, dated February 11, 2021.3
52.

Unsurprisingly, the number of COVID-related hospitalizations and deaths in the

City declined substantially once said official policy was rescinded.
53.

As of November 5, 2021, the seven-day average of COVID-19 positive

tests (less than 1 %), total confirmed cases (607), probable cases (181), hospitalizations (28),
and confirmed deaths (6), were all trending downward compared to the twenty-eight day
average.4
54.

The Hon. Rolf Thorsen, J.S.C., found that an infection rate of .05% (more than

four times the present COVID rate) “does not appear, on the record before the court, to rise to the
level of an ‘epidemic’ as included in the definition of "disaster" under Executive Law § 24.”
W.D. ex rel. A. & J. v. Cnty. of Rockland, 2019 NY Slip Op 29111, 63 Misc. 3d 932, 936, 101
N.Y.S.3d 820, 824 (Sup. Ct.)
55.

The Hon. Lizette Colon, J.S.C., noted in Independent Restaurants Owners Assoc

et al v. Bill DeBlasio Mayor et al. (Index No.: 85155/2021) “The New York City Administrative

NYS Department of Health, “Factors Associated with Nursing Home Infections and Fatalities in New York State
During the COVID-19 Global Health Crisis” https://www.health.ny.gov/press/releases/2020/docs/nh factors
report.pdf.
3

4

NYC Department of Health website, https://www1.nyc.gov/site/doh/covid/covid-19-data.page#sum.
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Code defines the instances where a mayor may declare a localized state of emergency within
New York City. The relevant portion of the code reads in its totality:
Whenever the mayor determines that there has been an act of violence or a
flagrant and substantial defiance of or resistance to a lawful exercise of public
authority, and that, partly on account thereof, there is reason to believe that there
exists a clear and present danger of a riot or other general public disorder,
widespread disobedience of the law, and substantial injury to persons or to
property, all of which constitutes a threat to public peace or order and to the
general welfare of the city or part or parts thereof, the mayor may declare that a
state of emergency exists within the city or any part of parts thereof. NYC
Admin Code § 3-104
56.

The Hon. Lizette Colon, further observed, “The current pandemic status,

despite its worldwide impact, does not seem to meet the first element necessary to declare a
state of emergency under the quoted language of New York City's code (“an act of violence or a
flagrant and substantial defiance of or resistance of a lawful exercise of public authority...”).
The government seems to acknowledge this point in the language it chose to justify the
authority when it issued Emergency Executive Order No. 225:” (Decision and Order,
I.R.O.A.R. et al v. De Blasio, Index No.: 85155/2021, ECF Doc. # 13, pp. 6 – 7, EXHIBIT
THREE.)
B. THE VACCINATED HAVE NOTHING TO FEAR
57.

Vaccinated individuals have very little to fear with respect to COVID-19, if

Respondents are correct in innumerable pronouncements and/or admissions they have made
and/or expressly adopted.
58.

Specifically, EEO 225 includes the following finding:
WHEREAS, a study by Yale University demonstrated that the City's vaccination
campaign was estimated to have prevented about 250,000 COVID-19 cases,
44,000 hospitalizations and 8,300 deaths from COVID-19 infection since the start
of vaccination through July 1, 2021, and the City believes the number of
prevented cases, hospitalizations and death has risen since then; and that between

13
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January 1, 2021, and June 15, 2021, over 98% of hospitalizations and deaths
from COVID-19 infection involved those who were not fully vaccinated…
(Emphasis added.)
59.

Extrapolating from Respondents’ own numbers, less than one present

hospitalization can be expected to be a vaccinated individual.
60.

Despite the minuscule risk of serious infection to vaccinated individuals, EEO

225, extended by successive EEOs, employs measures to coerce unvaccinated individuals to
“protect” themselves from other unvaccinated persons, under the essential premise that the
unvaccinated are presumed to be sick and diseased, and that they will spread COVID to one
another, such that City hospitals and morgues will be littered with the bodies of the
unvaccinated. Such premise is false, based on the City's own health statistics.
61.

It is reasonable to believe that the overwhelming majority of people who live in

New York City are aware of their ability to easily get vaccinated, and at no cost to themselves.
Respondents have expended over $125 million in advertising to promote vaccination, most
prominently directed at minority communities.
62.

Respondents state in EEO 225, that “56% of City residents are fully vaccinated

and 62% of residents have received at least one dose, and mandating vaccinations at the types
of establishments that residents frequent will incentivize vaccinations, increasing the City's
vaccination rates and saving lives.”
63.

As of November 7, 2021, 67.5 % of New York City residents are fully

vaccinated, and 74% have received one dose.5
64.

According to Respondents’ statistics, 26% of City residents have chosen to

exercise their liberty not to get even a single vaccine dose, and 32.5 % of City residents are not

5

NYC Department of Health website, https://www1.nyc.gov/site/doh/covid/covid-19-data-vaccines.page.
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fully vaccinated, all at a time when positive tests, total cases, hospitalizations, and deaths, are
dropping.
65.

Nevertheless, the draconian infringements on individual liberties of EEOs

225, 226, and 228, extended though EEO 280, are being enforced in a way that will impair
the fundamental rights of Petitioners and many others, will crush businesses in the City, will
cause massive employment losses, and will cause major harm and disruption to life in the City
for all people, especially in some of its most at-risk and underserved communities, such as the
Autism spectrum community and minority communities. These infringements on liberty are
occurring during a period of declining risk, even among the unvaccinated, per the City's own
statistics. The Mayor’s failure to offer even the slightest accommodation for individuals’
fundamental rights is a fatal flaw of the EEOs.
C. THE EEOS VIOLATE FUNDAMENTAL CIVIL RIGHTS
(42 USC § 1983, SUBSTANTIVE DUE PROCESS)
66.

Respondent Mayor recognizes that certain individuals will be ineligible to

receive the vaccine, and includes the following statement in his Order:
WHEREAS, the CDC has also stated that vaccination benefits both vaccine
recipients and those with whom they come into contact, including individuals
who are ineligible for the vaccine due to age, health or other conditions…
(Emphasis added). (EXHIBIT TWO.)
67.

In total disregard of the rights of these ineligible individuals, the EEOs do not

permit any exemptions for those who are ineligible for the vaccine due to age, health or other
conditions.
68.

The EEOs make no exemptions for people who have sincerely held religious

beliefs that cause them not to take the vaccine.
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The EEO also provides no exemptions for individuals who have naturally

acquired immunity from having contracted COVID, for whom vaccination might be riskier than
it is beneficial. “While vaccinations are highly effective at protecting against infection and
severe COVID-19 disease, our review demonstrates that natural immunity in COVID-recovered
individuals is, at least, equivalent to the protection afforded by full vaccination of COVID-naïve
populations.”6 The Yale study concluded, “the net benefit is marginal on an absolute basis.
COVID-recovered individuals represent a distinctly different benefit-risk calculus. Therefore,
vaccination of COVID-recovered individuals should be subject to clinical equipoise and
individual preference.” 6. (Emphasis added).
70.

Petitioner Rocco Generoso, the owner and head pastry chef of both

BROOKLYN BAKERY, INC., and PASTICCERIA ROCCO, Inc., restaurants, his wife
Petitioner MARY JOSEPHINE GENEROSO, the manager of the restaurants, and his
sister Patricia Generoso-Aloe, co-owner and general manager of both Pasticceria Rocco
Restaurants, all contracted Covid-19 between January and April 2020. Serology testing
confirmed that the Generoso Petitioners and Patricia Generoso-Aloe have COVID antibodies
that are still present. Accordingly, they have naturally acquired immunity to COVID, as
confirmed by multiple studies.7
71.

Compliance with the EEOs, by submitting to the vaccine, exposes the Generoso

Petitioners to the risks of the vaccine, without providing any significant benefit to themselves,
or the general population.
“Equivalency of Protection from Natural Immunity in COVID-19 Recovered Versus Fully Vaccinated Persons: A
Systematic Review and Pooled Analysis”, Mahesh B. Shenai, Ralph Rahme, Hooman Noorchashm
https://doi.org/10.1101/2021.09.12.21263461

6

See https://brownstone.org/articles/79-research-studies-affirm-naturally-acquired-immunity-to-covid-19documented-linked-and-quoted/ (listing over 100 studies demonstrating strength of naturally acquired immunity
compared to vaccine acquired immunity).
7
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EEO 225, in its preamble, notes that “indoor entertainment, recreation, dining

and fitness settings generally involve groups of unassociated people interacting for a substantial
period of time and requiring vaccination for all individuals in these areas, including workers,
will protect the public health, promote public safety and save the lives of those, not just those
vaccinated individuals, but the public at large.” (EXHIBIT TWO.)
73.

Despite above claim, the EEOs provide exceptions from its burdens for “a

non-resident performing artist not regularly employed by the covered entity while they are in a
covered premises for purposes of performing.” (EXHIBIT TWO.)
74.

Further, the EEOs provide an exemption for “a non-resident professional

athlete/sports team, who enters a covered premises as part of their regular employment for
purposes of competing.” (EXHIBIT TWO.)
75.

In addition, “A nonresident individual accompanying a performing artist or

professional” is exempt. (EXHIBIT TWO.)
76.

Despite such exceptions for athletes and entertainers in the EEOs, no exceptions

are made for any other individual or group that may or may not be infected with COVID,
regardless of such individual's and/or group's activities being of greater importance and lower
risk than the activities of athletes and entertainers, such that the exemptions are arbitrary and
capricious, and appear to be designed as irrational "bread and circus" measures to allow those
whose constitutional rights are being violated to be distracted from the onerous restrictions of
the EEOs.
77.

There is no health-based reason for the aforementioned exceptions for athletes

and entertainers, who pose at least as great a risk as an individual asserting a religious
objection, and unquestionably pose a higher risk than Petitioners, who possess naturally
acquired immunity.
17
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The exceptions in the Mayor’s scheme are based upon economic and political

concerns, masquerading as health concerns.
79.

In violation of substantial precedent from the United States Supreme Court, the

EEOs provide exceptions for “non-resident performing artist[s],” “non-resident professional
athlete/sports team[s],” and their entourages, but permit no exceptions for sincerely held
religious beliefs or medical conditions. “Smith went on to hold that ‘where the State has in place
a system of individual exemptions, it may not refuse to extend that system to cases of
‘religious hardship’ without compelling reason.’ 494 U. S., at 884, 110 S. Ct. 1595, 108 L. Ed.
2d 876 (quoting Roy, 476 U. S., at 708, 106 S. Ct. 2147, 90 L. Ed. 2d 735); see also Lukumi,
508 U. S., at 537, 113 S. Ct. 2217, 124 L. Ed. 2d 472 (same).” Fulton v. City of Phila., 141 S.
Ct. 1868, 1877 (2021).
80.

Whether or not it is reasonable for the Mayor to determine that City’s need for

theatre and sports is more important than the sincerely held religious beliefs of its residents, the
denial of any religious exception by the EEOs is a flagrant violation of the Free Exercise Clause
of the First Amendment to the United States Constitution, as repeatedly held by the Supreme
Court.
81.

Tellingly, the “Proof of vaccination” as defined by EEO 225, and succeeding

EEOs extending the Order, “means proof of receipt of at least one dose of a COVID-19
vaccine.” (EXHIBIT TWO)
82.

The Mayor has not alleged that the vaccine requirement to enter “covered

premises” is necessary, or even intended, as a measure to prevent the spread of COVID. The
Mayor was absolutely candid in explaining that EEO 225 was intended to be a punitive measure
against unvaccinated individuals, to “encourage” them to get vaccinated. “This is going to be a
requirement. The only way to patronize these establishments indoors will be if you're
18

18 of 54

INDEX NO. 528739/2021
NYSCEF DOC. NO. 1

RECEIVED NYSCEF: 11/12/2021

vaccinated, at least one dose. The same for folks in terms of work, they'll need at least one
dose. This is crucial because we know that this will encourage a lot more vaccination.”8
83.

The requirement of only the first vaccination belies any argument that the

measure is intended to prevent potentially contagious individuals from entering “covered
premises.” “First, the protection doesn't kick in until at least day 12 – until then, there was no
difference between the two groups [the vaccinated and the unvaccinated].”9
84.

Second, there is no provision for ensuring that anyone entering a covered

premise has obtained the second vaccination.
85.

Thus, according to the Mayor and the research on the COVID vaccination, a

significant number of individuals with “proof of vaccination” (defined as “proof of receipt of at
least one dose”) are just as likely to transmit the virus as unvaccinated individuals and are far
more likely to transmit the virus than COVID-recovered individuals with naturally acquired
immunity, such as the individual Petitioners.
86.

Infected, vaccinated individuals with high, transmissible viral loads have

greater rights in New York City than healthy, uninfected, unvaccinated individuals with no viral
loads.
87.

The EEOs have turned the lack of a Vaccine Passport into the modem-day

scarlet letter, star of David, or pink triangle within the City, as Mayor de Blasio's executive
decree not only permits, but compels under penalty of crushing fines, discrimination against
those without a Vaccine Passport, rendering the unvaccinated second-class citizens regardless
of their true health status. Such actions constitute gross overreach and deprivation of

Transcript: Mayor de Blasio Holds Media Availability, August 3, 2021, https://www1.nyc.gov/office-of-themayor/news/539-21/transcript-mayor-de-blasio-holds-media-availability.
9
“IMMUNE RESPONSE | COVID-19, How effective is a single vaccine dose against Covid-19”, BBC,
https://www.bbc.com/future/article/20210114-covid-19-how-effective-is-a-single-vaccine-dose.
8
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fundamental constitutional rights by a single person, not the New York State Senate and
Assembly or the City Council.
88.

This discrimination against unvaccinated individuals (who may have a valid

religious or medical reason for declining to receive a vaccine), for the purported benefit of other
NYC residents, is no better, and perhaps more egregious, than the argument against gays
serving in the military, to wit, that they might harm the morale of other soldiers. This
discredited argument was eventually overturned by the United States Congress. (See 10 USC
§654, Repealed by Pub. L. 111–321, §2(b), (f)(1), Dec. 22, 2010, 124 Stat. 3516.)
89.

The EEOs force many people to choose between a potentially unwanted

injection and a normal life. This causes a government-created danger for many such
individuals, both objectively, and as to their right to determine what is best for themselves.
90.

Incredibly, even a person following her own doctor’s advice in declining to be

vaccinated is subjected to the Mayor’s punishment.
91.

Each individual has a fundamental constitutional liberty interest in bodily

integrity, which allows all such individuals to balance the relative risks of the health choices
they are constitutionally entitled to make, against the potential reward of taking such risks,
especially absent a compelling and supportable State conclusion of a clear danger posed by
such individuals to the public.
92.

The EEOs criminalize the failure of Petitioners to enforce the unlawful, and

unconstitutional EEOs. “Any person who knowingly violates any local emergency order of a
chief executive promulgated pursuant to this section is guilty of a class B misdemeanor.”
Executive Law § 24 (5).
93.

Furthermore, the Mayor has additionally exceeded his authority under the New

York State Executive Law § 24 by mandating fines which exceed the maximum amount
20
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permitted in the NYS Penal Law for a class B misdemeanor. The EEOs require a fine of not
less than $1,000 for a first violation, not less than $2,000 subsequent violation, and not less than
$5,000 for any subsequent violation, within twelve months. (EXHIBIT TWO.)
94.

According to the plain language of Executive Law § 24 (5), the violation of a

local emergency order is a class B misdemeanor. Pursuant to § 55.00 of the New York State
Penal Law, “The provisions of this article [the Penal Law] govern the classification and
designation of every offense, whether defined within or outside of this chapter.” Under § 80.05
of the New York State Penal Law, “A sentence to pay a fine for a class B misdemeanor shall be
a sentence to pay an amount, fixed by the court, not exceeding five hundred dollars.”
95.

The Mayor has no authority to require fines in excess of the maximum penalty

for a class B misdemeanor set by the New York State Penal Law.
96.

Not surprisingly, the Mayor - having substituted his judgment for that of the

Legislature, regarding what constitutes criminal conduct – has determined that the legislatively
enacted penalties are inadequate to achieve his goals.
D.
97.

THE TAKING OF PETITIONERS’ PROPERTY WITHOUT DUE PROCESS
(42 USC § 1983, PROCEDURAL DUE PROCESS)
The scale of damage to the hospitality industry in New York City resulting

from the mandatory shutdowns in response to the COVID pandemic is more difficult to
measure than one might expect. Estimates of permanent closures range from around one
quarter to one third of all New York City restaurants. “More than one year after New York’s
first indoor dining shutdown, restaurants and bars continue to close their doors. At least 1,000
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have closed since March 2020 due to the economic downturn caused by the coronavirus
pandemic.”10
98.

Although this is a number that should concern the Mayor, the precise number is

not presently available. The point is that Petitioners and other similarly situated New York City
businesses have barely survived this far, and now with the peak of the “pandemic” behind them,
they may be put out of business by the Mayor’s usurpation of the legislative function in order to
compel Petitioners to enforce his unlawful Orders.
99.

Petitioners are being forced to turn away many customers, which will

ultimately put them out of business. In addition, many employees are unwilling to get
vaccinated or to enforce the Mayor’s Orders. Drastic fines will be imposed on Petitioners as a
result, along with the additional record-keeping costs that the EEOs impose on Petitioners.
100.

“Labor shortages stemming from the pandemic have affected a broad range of

industries and the restaurant business acutely so.”11
101.

There can be no question that a percentage of New York City restaurants,

among the businesses hardest hit by the pandemic, will be put out of business by the inability to
obtain adequate staffing, regardless of managements’ willingness to comply with the Mayor’s
Orders.
102.

“The general rule at least is, that while property may be regulated to a certain

extent, if regulation goes too far it will be recognized as a taking.” Pa. Coal Co. v. Mahon, 260
U.S. 393, 415-16, 43 S. Ct. 158, 160 (1922). The EEOs go too far.
“A Running List of NYC Restaurants That Have Permanently Closed, December 2020”, Eater New York.
https://ny.eater.com/2020/12/4/21687875/nyc-restaurant-closures-december-2020.
10

Bellafante, Ginia. (Published July 16, 2021Updated Sept. 20, 2021). “How New York Waiters Got the Upper
Hand”. The New York Times. https://www.nytimes.com/2021/07/16/nyregion/big-city-waiter-shortagerestaurants.html
11
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It cannot be overemphasized that Petitioners are not herein challenging a duly

enacted law of the State of New York. Petitioners are not challenging a duly enacted law, code,
or rule passed by the City Council. Petitioners are not even challenging an executive order of
the Governor of the State of New York. Petitioners are challenging an Order issued by the
Mayor of the City of New York which compels the Petitioners to enforce punitive measures
against citizens who decline to subject themselves to the COVID vaccine, including their
employees – who are already under tremendous strain.
E. UNLAWFUL ISOLATION/QUARANTINE
104.

The unlawful restriction of the individual Petitioners’ freedom of movement,

and the requirement that Petitioners unlawfully restrict the freedom of movement of other
unvaccinated individuals violates Petitioners’ substantive and procedural due process rights
under the Fourteenth Amendment, in addition to violating various specific New York State, and
New York City Statutes, and Codes.
105.

NYC Administrative Code 17-104 (a) (2) authorizes the Health Department: “To

forbid all communication with the house or family infected with any communicable disease
except by means of physicians, nurses or messengers to carry the necessary advice, medicines
and provisions to the afflicted.”
106.

10 NYCRR 2.25 (1) (d) defines “Isolation”: “Isolation shall consist of the

separation from other persons, in such places, under such conditions, and for such time, as will
prevent transmission of the infectious agent, of persons known to be ill or suspected of being
infected.”
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“It shall be the duty of the attending physician immediately upon discovering a

case of highly communicable disease (as defined in section 2.1 of this Part) to cause the patient
to be isolated, pending official action by the health officer.” 10 NYCRR 2.27.
108.

There is no legal authority for ordering the isolation of persons based on their

vaccination status.
109.

The EEOs effect an Isolation of all unvaccinated persons, including COVID

recovered persons such as Petitioners, regardless of any reason to believe the unvaccinated
person is known to be ill or suspected of being infected, or even any suspicion that the
unvaccinated person has been exposed to COVID, in violation of their freedom of movement as
well as the above listed State and City Statutes.
110.

In the case of the individual Petitioners, they are being subjected to an unlawful

Isolation Order, despite the fact that they pose no more risk to transmit the infection than
vaccinated persons.
111.

The EEOs contain no provision for persons who are ineligible to receive the

vaccine based on their age, health, or other conditions, to apply for an exception, either pre or
post.
112.

The EEOs provide no pre-deprivation or post-deprivation process to challenge the

113.

The deprivation of Petitioners’ freedom of movement without providing for any

Orders.

pre-deprivation or post-deprivation due process violates both the procedural due process and
substantive due process protections of the Fourteenth Amendment.
114.

In addition, the Isolation of Petitioners, who are not known to be ill or suspected

of being infected, violates 10 NYCRR 2.25 (1) (d), NYC Administrative Code 17-104 (a) (2).
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F.
115.

SEPARATION

OF

POWERS

The Mayor clearly believes vaccination should be required for all New York

City residents. He has said so and has mandated the vaccine for all NYC employees.
116.

On October 21, 2021, “Mayor Bill de Blasio [] announced a COVID-19

vaccination mandate for all City workers.”12
117.

Governor Hochul believes so strongly in the vaccine requirement that she is

willing to fire nurses and other “front line” healthcare workers for failing to get vaccinated.
“‘Vaccine requirements work in getting people to do the right thing, and all professionals in
health settings must take every basic precaution against COVID-19, including the vaccine, so
they do not spread the virus to the people coming in for treatment,’ Governor Hochul
said.”13 This is despite the concession from the CDC that COVID vaccines do not stop the
spread of the virus.14
118.

The people that we celebrated as heroes for working in hospitals through the

worst of the “pandemic” without being vaccinated, are now being vilified and terminated from
their profession for refusing to be vaccinated. An extremely high number of these medical
professionals have suffered loss of employment in preference to vaccination.
119.

Incredibly, neither the Governor, nor the Mayor, has mandated vaccines for the

general public. This can only be because they recognize that they do have the authority to issue

“Mayor de Blasio Announces Vaccine Mandate for New York City Workforce”, https://www1.nyc.gov/office-ofthe-mayor/news/698-21/mayor-de-blasio-vaccine-mandate-new-york-city-workforce.
13
“Governor Hochul Expands Vaccine Mandate to Include Staff in OMH and OPWDD Hospital Settings”,
https://www.governor.ny.gov/news/governor-hochul-expands-vaccine-mandate-include-staff-omh-and-opwddhospital-settings.
12

14

See
https://www.realclearpolitics.com/video/2021/08/06/cdc_director_vaccines_no_longer_prevent_you_from_spreadin
g_covid.html (last visited November 7, 2021) (stating “what [the vaccines] can’t do anymore is prevent
transmission”).
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such an order. Both the Mayor and the Governor have mandated essential workers under their
executive authority to be vaccinated, or to be terminated or placed on unpaid leave. The
Governor is even willing to terminate nurses, the very people most essential to handle serious
COVID cases, who refuse the vaccine, despite a critical shortage in this profession.
120.

The New York State Legislature has not enacted legislation mandating COVID

vaccination, although various bills have been proposed and considered by the Legislature.
For example:
Assembly Bill A11179 provides, in part, “If public Health Officials determine
that residents of the State are not developing sufficient immunity from COVID19, the department shall mandate vaccination for all individuals or groups of
individuals who, as shown by clinical data, are proven to be safe to receive such
vaccine.”
Notably, the proposed Assembly Bill A11179 would also provide, “any
individual who has received a medical exemption from a medical professional
shall not be mandated to receive the COVID-19 vaccine and shall be excluded
from the requirements of this section.”
121.

Assembly Bill A11179, mandating vaccination under certain circumstances,

and with certain exemptions, was proposed on December 4, 2020, and has not been passed by
the Assembly.
122.

In fact, to the contrary, the vast majority of bills being considered by the New

York State Legislature would prohibit, or limit vaccination mandates:
Assembly Bill 4602 would prohibit mandatory vaccination as a condition of
employment.
Senate Bill 2677 would provide a religious exemption to vaccination
requirements for school attendance…
Senate Bill 2678 would amend the existing medical exemption to mandatory
vaccinations to protect providers against allegations of misconduct for failing to
immunize an individual or for certifying that immunization would be detrimental
to a patient’s health.
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Senate Bill 6747 would prohibit public or private education institutions or day
care facilities from mandating COVID-19 vaccinations of children, incapacitated
persons, students, or staff.
Assembly Bill 7100 would create a vaccine bill of rights that prohibits
mandatory COVID-19 vaccinations.
123.

The Mayor’s EEOs do not effectuate or administer the law as enacted by the

Legislature. The Mayor’s EEOs supersede and overrule the law enacted by the Legislature.
124.

The lack of a statutory COVID vaccine mandate is not a result of the inability

of the Senate and Assembly to enact COVID Legislation.
125.

The Senate and Assembly have enacted COVID legislation. (See, Title 8

NOVEL CORONAVIRUS, COVID-19 [§§ 2180 — 2182], effective on December 23, 2020.)
126.

According to the U.S. Food and Drug Administration, “Since Dec. 11, 2020,

the Pfizer-BioNTech COVID-19 Vaccine has been available under EUA in individuals 16 years
of age and older.”15
127.

In fact, the effective date of the COVID legislation is after the date the COVID

vaccine became available, and long after the vaccine was discovered. The lack of a statutory
COVID vaccine mandate reflects the deliberate decision of the Legislature not to enact such a
mandate.
128.

The Mayor did not issue the EEOs as an emergency measure to fill a void,

created by the inability of the State Senate and Assembly to pass necessary legislation.
129.

The lame duck Mayor issued the EEOs to overrule the decision by the State

Senate and Assembly – who answer to the People – not to pass such legislation. The lame duck

“FDA Approves First COVID-19 Vaccine” https://www.fda.gov/news-events/press-announcements/fda-approvesfirst-covid-19-vaccine
15
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Mayor cannot substitute his judgment for that of the State Senate and Assembly, no matter how
convinced he is that he is right, and they are wrong.
130.

The essential point is that the Mayor’s Order is not an emergency measure to

deal with impending disaster that the legislative branches of government have not had time to
act on.
131.

The EEOs are the result of the Mayor arrogating to himself the legislative

function, because he disapproves of the deliberate decision by the Legislature of the State of
New York not to pass such a mandate. This is among the greatest evils that the U. S.
Constitution and the New York State Constitution seek to prevent. When the executive usurps
legislative authority, and it is the ultimate duty of the judicial branch to check this abuse and
uphold the balance of power guaranteed by the Constitution.
132.

“While the administration of governmental agencies operated by the Executive

branch may reach down and directly affect the people on an individual basis, the government,
through the Executive, may not usually dictate a course of conduct on the people through fiatcitizens, whether small business owners or residents of the City, are not employees of the
Executive branch government.” (I.R.O.A.R. et al v. De Blasio, Index No.: 85155/2021, ECF
Doc. # 13, p. 3, EXHIBIT THREE.)
133.

This is not an emergency measure the Mayor has been forced to take because

the legislative process moved too slowly for the exigencies of the circumstance. The measles
“epidemic” in Rockland County the year before the first COVID case provides a case study.
134.

In 2019, Rockland County Executive Ed Day issued an emergency order

barring unvaccinated children from attending school in response to an increase in cases of
measles. There were 166 total cases of measles at the time in Rockland County.
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The New York State Supreme Court, Hon. Rolf Thorsen, J.S.C., found, “[t]he

information provided to this court at this early stage in the proceeding indicates that since
October 2018 to the present (a six-month period), ‘Rockland County has seen 166 cases of
measles.’ (See respondent's mem of law at 2.) In a population of roughly 330,000 people, 166
cases is equal to .05% of the population, which does not appear, on the record before the court,
to rise to the level of an "epidemic" as included in the definition of "disaster" under Executive
Law § 24. Petitioners have thus demonstrated that Mr. Day's reliance on Executive Law § 24 in
issuing the emergency declaration may have been misplaced.” W.D. ex rel. A. & J. v. Cnty. of
Rockland, 2019 NY Slip Op 29111, 63 Misc. 3d 932, 936, 101 N.Y.S.3d 820, 824 (Sup. Ct.)
136.

“On April 16, 2019, the Second Department affirmed the decision on appeal.

W.D. v. Cty. of Rockland, No. 31784/2019 (2d Dep't Apr. 19, 2019), NYSCEF No. 45.” W.D.
v. Rockland Cnty., 2021 U.S. Dist. LEXIS 33515, at 16 (S.D.N.Y. Feb. 22, 2021).
137.

Based on data reported by the NYC Health Department on November 5, 2021,

there are presently, at most 788 confirmed and probable COVID cases in the City, amounting to
less than .01 % of the population.16
138.

Later that month, Day and Dr. Ruppert lobbied New York legislators to repeal

religious exemptions to vaccination for diseases such as measles. (Pl. Counterstatement ¶¶ 13637). Day stated that such religious exemptions were "a hole in the system that's being abused,"
mostly by ‘anti-vaxxers’ who were ‘loud, very vocal, also very ignorant.’ (Id. ¶¶ 138, 142;
Docket No. 85-16 at 8). Day also stated: ‘There's no such thing as a religious exemption. The
bottom line here now is that in addition to the fear factor we have, we've had babies in ICUs.
We've had a baby born with measles . . . Let's do something that was done willingly years ago

16

“Latest Data”, NYC Health Department, https://www1.nyc.gov/site/doh/covid/covid-19-data.page#sum
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until people got in the middle, raised approaches and thoughts that were debunked years ago,
and now to the direct detriment to the health of other people in the state. It makes no sense. We
need this legislation passed . . . to wait is a recipe for medical disaster.’ (Docket No. 85-16 at 910)
139.

The New York Legislature passed a bill repealing all religious exemptions for

vaccination on June 13, 2019. S. Assemb. c. 35 § 1, 2019 S. Assemb., 242nd Sess. (N.Y. 2019).
W.D. v. Rockland Cnty., 2021 U.S. Dist. LEXIS 33515, at 16-17 (S.D.N.Y. Feb. 22, 2021).
140.

What the Rockland County measles case demonstrates is that, in response to

166 cases of measles in one New York State County, the New York State Legislature passed a
law repealing the religious exemptions to vaccination in the Public Health Law, within two
months of the court upholding the religious exemption.
141.

The fact that the Legislature has not enacted a vaccine mandate more than ten

months after the COVID vaccine became available is plainly not a bureaucratic failure by the
Legislature, requiring an emergency order by the Mayor to avert an impending disaster. The
opposite is true. The fact that the Legislature has not enacted a vaccine mandate proves a
deliberate decision by the Legislature not to do so.
142.

NYC Administrative Code 17-109 “Vaccinations,” authorizes the NYC Health

Department “take measures, and supply agents and offer inducements and facilities for general
and gratuitous vaccination, disinfection, and for the use of diphtheria antitoxin and other
vaccines and antitoxins.”
143.

The NYC Administrative Code does not authorize the NYC Health Department or

the Mayor to mandate vaccinations for healthy adults.
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The NYC Administrative Code does not authorize the NYC Health Department or

the Mayor to penalize the failure to submit to vaccination, nor to criminalize the refusal of
private citizens to enforce such penalties.
145.

The narrow issue presented by the Petitioners is this: in light of the decision by

the legislative branch of government not to pass a law mandating that the citizens of the State,
or the City of New York be vaccinated, does the Mayor have the authority to usurp the police
power of the state, and dragoon a certain class of citizens (in this case restaurant owners and
their employees) into coercing the remainder of the citizens of the City of New York (and any
other United States citizens who enter the City) into submitting to the COVID vaccination as a
condition for entering a covered premises, without providing any exception for health reasons,
sincerely held religious beliefs, or otherwise?
146.

The government and by extension the executive derive no inherent power from
the common law in New York. An executive order is neither an administrative
regulation promulgated under the procedures governing the administrative law,
nor is it binding law created under the governmental authority of New York's
constitution or the New York City Charter. There exists no authority remotely
suggesting that the Mayor of New York City may promulgate permanent
administrative rules unilaterally outside the normal and emergency rulemaking
process.

(Decision and Order, I.R.O.A.R. et al v. De Blasio, Index No.: 85155/2021, ECF Doc. # 13, p.
9, EXHIBIT THREE.)
147.

Even a vaccinated individual with no religious or medical objection may have a

moral objection to coercing other citizens to submit to a vaccine, against their own beliefs or
health interests. Medicine cannot be “one size fits all.”
148.

Furthermore, in the City of New York during the tenure of Mayor de Blasio, it

is neither fair, nor reasonable, to expect a waiter, bar tender, or other restaurant employee, to
refuse service to someone based on that person’s sincere beliefs, and run the risk of serious
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bodily injury from assault or gun fire, in a city that has virtually ceased to enforce its criminal
laws. Even the most compliant restaurant owner or manager is going to face staffing problems.
149.

Assuming arguendo that the Mayor may personally exercise all of the authority

delegated to any City agency, the EEOs far surpass any legitimate delegation of authority to the
executive branch. “Striking the proper balance among health concerns, cost and privacy
interests, however, is a uniquely legislative function.” Boreali v. Axelrod, 71 N.Y.2d 1, 12, 523
N.Y.S.2d 464, 470, 517 N.E.2d 1350, 1355 (1987).
150.

In determining that the vaccine mandate applies to certain NYC residents and

premises (restaurants, gyms, museums, zoos, botanical gardens [indoor botanical gardens?],
etc., and not others, e.g., banks, office buildings, stores), the Mayor decreed a regulatory
scheme, with exceptions based solely upon political, economic, and social concerns, usurping a
nondelegable legislative function. Boreali v. Axelrod, 71 N.Y.2d 1, 12, 523 N.Y.S.2d 464, 470,
517 N.E.2d 1350, 1355 (1987).
151.

The Mayor has substituted his judgment for the judgment of the Legislature,

and his judgment is faulty.
G.
152.

PREEMPTION

“’When the State has created a comprehensive and detailed regulatory scheme

with regard to the subject matter that the local law attempts to regulate, the local interest must
yield to that of the State in regulating that field’ (Diack, 24 NY3d at 677).” Garcia v. N.Y.C.
Dep't of Health & Mental Hygiene, 2018 NY Slip Op 04778, ¶ 8, 31 N.Y.3d 601, 618, 81
N.Y.S.3d 827, 840, 106 N.E.3d 1187, 1200.
153.

The Public Health Law authorizes a role for “local boards of health and health

officers.” (Pub. Health Law § 2100.) This includes “proper and vigilant medical inspection
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and control of all persons and things infected with or exposed to such diseases,” and “care and
isolation of cases of communicable disease,” and to “prohibit and prevent all intercourse and
communication with or use of infected premises, places and things.”
154.

There is no authority in the Public Health Law for local boards of health and/or

health officers to mandate vaccinations for all adults without exception, nor is there any
authority for local boards of health and/or health officers to restrict the freedom of movement of
adults not vaccinated.
155.

The leap to imposing criminal penalties against private citizens for failing to

enforce the unlawful EEOs is an even more extreme overreach, which is not sustainable under
any existing statute or precedent.
156.

Title VI of the Public Health Law provides a comprehensive and detailed

regulatory scheme for “immunization” which specifically authorizes the role of the
commissioner (PHL § 2164 [10])., and “every local board of health and every health officer”
(PHL § 2160).
157.

Public Health Law § 2160 provides that “every local board of health and

every health officer shall exercise proper and vigilant medical inspection of all persons twentyone years of age or over, infected or who have been infected with poliomyelitis.”
158.

Public Health Law § 2162 specifically includes the NYC Department of Health.

159.

Public Health Law § 2164 requires that children be administered “an adequate

dose or doses of an immunizing agent against poliomyelitis, mumps, measles, diphtheria,
rubella, varicella, Haemophiles influenzae type b (Hib), pertussis, tetanus, pneumococcal
disease, and hepatitis B.”
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Public Health Law § 2164 provides exceptions if a physician licensed to practice

medicine in this state certifies that such immunization may be detrimental to a child’s health.
Pub. Health Law § 2164 (8).
161.

Public Health Law § 2165 requires post-secondary students to receive “an

adequate dose or doses of an immunizing agent against measles, mumps and rubella.”
162.

Public Health Law § 2165 provides exceptions if a physician licensed to practice

medicine in this state certifies that such immunization may be detrimental to the person’s
health. Pub. Health Law § 2165 (8).
163.

Pub. Health Law § 2164 (10) states, “The commissioner [of health of the state of

New York] may adopt and amend rules and regulations to effectuate the provisions and
purposes of this section.”
164.

The Legislature specifically and explicitly limited the commissioner’s authority

to require vaccination to Pub. Health Law §§ 264 and 265.
The commissioner may promulgate such regulations as are necessary for the
implementation of this paragraph. Nothing in this paragraph shall authorize
mandatory immunization of adults or children, except as provided in sections
twenty-one hundred sixty-four and twenty-one hundred sixty-five of this chapter.
Pub. Health Law § 206 (1) (l). The Legislature did not delegate any authority to require the
vaccination of all adults, or any adults other than post-secondary students.
165.

The Legislature explicitly reserved to itself the authority to require the

vaccination of any persons, other than those described in Pub. Health Law §§ 264 and 265
(children and post-secondary students.)
166.

“The New York State Legislature amended the New York State Executive Law

in March 2020 granting the governor alone with additional emergency executive powers to
take affirmative steps generally seen as legislative in nature.” (Emphasis in original.)
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(Decision and Order, I.R.O.A.R. et al v. De Blasio, Index No.: 85155/2021, ECF Doc. # 13, pp.
6 – 7, EXHIBIT THREE)
167.

The Mayor cannot exercise authority that the Legislature has specifically and

explicitly refused to delegate.
168.

Unlike either legislation or regulation the use of emergency executive powers by
the government eliminates the people's rightful role in government. While the
use of an executive order may be permitted, its use is strictly limited. The
purported actions taken in Emergency Executive Order No. 225 seeking to affect
the public health and welfare of the people within New York City are opaque.
Still Emergency Executive Order No. 225 issued by the government dictates
affirmative steps effectively deputizing private individuals to curtail the freedom
of movement and association of their neighbors and patrons or face significant
fines. An official record justifying the government's fiat does not exist.

(Decision and Order, I.R.O.A.R. et al v. De Blasio, Index No.: 85155/2021, ECF Doc. # 13, p. 8,
EXHIBIT THREE)
169.

Even assuming, arguendo, that the Mayor has the power to exercise all of the

authority vested in “local boards of health and health officers” by Public Health Law § 2100 (a
doubtful proposition, at best) the Mayor has exceeded the total authority delegated by the New
York State Legislature to local government by issuing Orders that directly conflicting with New
York State Statutes.
170.

In declining to invalidate a mandatory flu vaccination for school children in

Garcia v. N.Y.C. Dep't of Health & Mental Hygiene, the Court of Appeals recognized two types
of preemption. “A local law will be preempted either where there is a direct conflict with a
state statute (conflict preemption) or where the legislature has indicated its intent to occupy the
particular field (field preemption).” (2018 NY Slip Op 04778, ¶ 9, 31 N.Y.3d 601, 617, 81
N.Y.S.3d 827, 106 N.E.3d 1187.)
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The Garcia decision recognized that even where the Legislature has delegated

broad authority for local rules or laws, the local body (or executive) cannot enact a law or rule
that conflicts with state law. This is practically common sense.
172.

Accordingly, the EEOs issued by the Mayor must be found to be invalid, as the

Mayor purports to exercise authority that the Legislature explicitly and unambiguously declined
to delegate to either the executive branch, or to local government, and contravenes the explicit
provisions of the Public Health Law.
173.

Furthermore, by providing for exceptions to the mandatory vaccinations in Pub.

Health Law §§ 264 and 265, when a licensed physician certifies that such immunization may be
detrimental to the person’s health, the Legislature manifestly did not empower the Mayor to
impose a vaccination mandate of all adults, with no provision whatsoever for any exception
when a licensed physician certifies that such immunization may be detrimental to the person’s
health.
H.
174.

UNLAWFUL QUARANTINE/ISOLATION

The New York Public Health Law provides a comprehensive scheme for the

control and commitment of persons with communicable diseases. (§§ 2120 — 2125.)
175.

Pub. Health Law § 2120 provides detailed procedures for the commitment of a

person with a “communicable disease who ‘is unable or unwilling to conduct himself… in such
a manner as not to expose… other persons.’”
176.

Pub. Health Law § 2120 requires procedural due process before a person is

confined, including filing “a complaint against such person with a magistrate” (§ 2120 [2]), and
“due notice and a hearing” (§ 2120 [3]) prior to commitment.
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The standard in a hearing under Pub. Health Law § 2120 is “clear and

convincing evidence.” Bradley v. Crowell, 181 Misc. 2d 529, 530, 694 N.Y.S.2d 617, 618 (Sup.
Ct. 1999).
178.

In holding that the heightened standard of clear and convincing evidence is

applicable to the hearing, the Bradley Court cited the Court of Appeals for “the applicability of
the standard in civil cases when the ‘denial of personal or liberty rights’ is at issue (see, Matter
of Capoccia, 59 NY2d 549, 553 [1983]) or when ‘particularly important personal interests are
at stake’ (Matter of Storar, 52 NY2d 363, 379 [1981], cert denied 454 US 858 [1981]).” Id. at
618.
179.

Pub. Health Law § 2124 specifically recognizes the right of a committed patient

to appeal to “any court having jurisdiction, for a review of the evidence.”
180.

While Petitioners anticipate the Respondents argument that Petitioners are not

being confined, Petitioners ask the Court to recognize two points: first, the denial of Petitioners
right to enter their own business is the denial of a personal or liberty right of the utmost
importance – the right to earn a living; and second, Petitioners are at least as immune to the
COVID virus as vaccinated persons, and the Order prohibiting them from entering their own
businesses bears no rational relationship to any public health goal.
FIRST CLAIM FOR RELIEF / CAUSE OF ACTION
(Violation of the Free Exercise Clause, 42 USC § 1983)
181.

Petitioners repeat, reaffirm and re-allege the previous allegations as if fully set

forth herein.
182.

EEO 225, EEO 226, EEO 228, and the aforementioned EEOs extended by

subsequent EEOs through and including EEO 280, and extended or, upon information and
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belief, to be extended by subsequent EEOs are in violation of the Free Exercise Clause of the
First Amendment to the First Amendment to the United States Constitution.
183.

The Mayor’s determination, that the free exercise of the right to play

professional basketball and the right to act in a Broadway show are entitled to greater protection
than the right to exercise sincerely held religious beliefs, is a violation of one of the most
fundamental Constitutional rights, as repeatedly held by the United States Supreme Court.
184.

This Court cannot allow these EEOs to be enforced in direct violation of

unequivocal Supreme Court precedent to the contrary.
185.

Likewise, the compulsion of Petitioners to enforce these unconstitutional

Orders under penalty of criminal prosecution must be restrained and enjoined. The Mayor
cannot be permitted to force Petitioners to choose between violating individuals’ rights to
religious freedom guaranteed by the United States Constitution and committing criminal
conduct pursuant to the EEOs.
SECOND CLAIM FOR RELIEF / CAUSE OF ACTION
(Substantive Due Process, 42 USC § 1983)
186.

Petitioners repeat, reaffirm and re-allege the previous allegations as if fully set

forth herein.
187.

EEO 225, EEO 226, EEO 228, and the aforementioned EEOs extended by

subsequent EEOs through and including EEO 280, and extended or, upon information and
belief, to be extended by subsequent EEOs, violate Petitioners’ rights to substantive Due
Process as guaranteed by the Fifth and Fourteenth Amendments to the United States
Constitution.
188.

“The protections of substantive due process have for the most part been

accorded to matters relating to marriage, family, procreation, and the right to bodily integrity.
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See, e.g., Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 847-849, 120 L. Ed.
2d 674, 112 S. Ct. 2791 (1992) (describing cases in which substantive due process rights have
been recognized).” (emphasis added). Albright v. Oliver, 510 U.S. 266, 272, 114 S. Ct. 807,
812 (1994).
189.

“’[N]o right is held more sacred, or is more carefully guarded, by the common

law, than the right of every individual to the possession and control of his own person, free
from all restraint or interference of others, unless by clear and unquestionable authority of law.’
Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251, 35 L. Ed. 734, 11 S. Ct. 1000 (1891).”
Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 269, 110 S. Ct. 2841, 2846 (1990).
190.

Petitioners have a substantive due process right to be free from unwanted, and

unnecessary medical treatment, as well as the right to freedom of movement that will be
unreasonably restricted, and in fact criminalized, based on a failure to subject themselves to
unwanted medical treatment. The vaccine mandate is an unjustifiable interference with
Petitioners’ right to the possession and control of their own persons.
191.

The right to bodily integrity was not created by the Constitution, but was a

fundamental right predating the creation of the United States, which was merely recognized and
reaffirmed by the Constitution. “At common law, even the touching of one person by another
without consent and without legal justification was a battery.” Cruzan v. Dir., Mo. Dep't of
Health, 497 U.S. 261, 269, 110 S. Ct. 2841, 2846 (1990).
192.

“The inviolability of the person is as much invaded by a compulsory stripping

and exposure as by a blow.” Union P. R. Co. v. Botsford, 141 U.S. 250, 252, 11 S. Ct. 1000,
1001 (1891).
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This right to bodily integrity, which protects against nonconsensual touching,

as well as compulsory stripping, must apply with at least as much force to the nonconsensual
injection of a foreign, potentially harmful biological agent into the body of the person.
194.

Any counter argument, that the vaccine is not mandatory under the EEOs, but

that the EEOs merely place reasonable restrictions on the freedom of movement of the
unvaccinated individuals is utterly inapplicable to the Petitioners. Noncompliance will result in
the management and talent responsible for operating a family-owned business to be barred from
entering those premises, resulting inevitably and imminently in the complete destruction of a
Petitioners’ livelihood, as well as something even more important – Petitioners’ family
traditions and way of life.
195.

Furthermore, at the risk of redundancy, this penalty will be imposed on

Petitioners, not because of any risk they pose as unvaccinated individuals, but because they
have failed to subject themselves to the injection of a foreign biological substance that experts
have found will expose them to the potential risks thereof, while not conveying any substantial
benefit to individual Petitioners (possessing natural immunity), or the general population.
196.

The EEOs themselves were issued by the Mayor eighteen months after the

onset of the purported pandemic, and at least sixteen months after the worst of the threat had
passed. These EEOs are not executive orders in the furtherance of a legislative purpose but are
orders originating in and by the executive branch of the City government, substituting the
Mayor’s judgment for the will of the people as expressed through the Legislature.
THIRD CLAIM FOR RELIEF / CAUSE OF ACTION
(Procedural Due Process, 42 USC § 1983, New York State Public Health Law)
197.

Petitioners repeat, reaffirm and re-allege the previous allegations as if fully set

forth herein.
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EEO 225, EEO 226, EEO 228, and the aforementioned EEOs extended by

subsequent EEOs through and including EEO 280, and extended or, upon information and
belief, to be extended by subsequent EEOs are in violation of Petitioners’ right to procedural
due process under the Fifth and Fourteenth Amendment to the United States Constitution, as
well as under certain provisions of the NYS Public Health Law.
199.

The EEOs explicitly recognize that there are “individuals who are ineligible for

the vaccine due to age, health or other conditions” but provide no process by which such
individuals may escape the penalties for non-compliance.
200.

While the EEOs specifically exempt certain athletes, performing artists, and

those accompanying them, from the vaccine requirements, there is no exemption that could
possibly apply to Petitioners or to individuals who are ineligible for the vaccine due to age,
health or other conditions.
201.

Furthermore, and in violation of Petitioners’ Constitutional right to due process

under the Fifth and Fourteenth Amendments, there is no procedure by which Petitioners or
anyone else can challenge the application of the vaccine mandate to their individual
circumstances.
202.

The individual Petitioners have contracted and recovered from COVID,

affording them a naturally acquired immunity equal or superior to vaccine-conferred immunity.
Petitioners can prove this with medical documentation, but there is no process authorized by the
EEOs for them to do so.
203.

The complained of EEOs are not laws of general applicability and are not

entitled to judicial deference. The challenged EEOs impose an extreme hardship on Petitioners
as restaurant owners, while imposing no such hardship on owners of banks, business offices, or
retail stores, to name a just a few exempt premises.
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The lack of any process by which the Petitioners, or any other affected

individuals, can challenge the application of the EEOs to themselves, violates State statutes
(PHL § 2164 [8] and (PHL § 2165 [8] - authorizing medical exemptions, and PHL § 2120 [3] –
“due notice and a hearing”) as well as the Fifth and Fourteenth Amendments to the United
States Constitution.
FOURTH CLAIM FOR RELIEF / CAUSE OF ACTION
(Procedural Due Process, 42 USC § 1983)
205.

Petitioners repeat, reaffirm and re-allege the previous allegations as if fully set

forth herein.
206.

EEO 225, EEO 226, EEO 228, and the aforementioned EEOs extended by

subsequent EEOs through and including EEO 280, and extended or, upon information and
belief, to be extended by subsequent EEOs, will affect a deprivation of Petitioners’ property
without due process in violation of the Fifth and Fourteenth Amendments to the United States
Constitution.
207.

The enactment of these laws in the form of Emergency Executive Orders, is in

itself a violation of procedural due process. The peak of the “emergency” has passed and the
need for rule by decree, if it ever existed, is over.
208.

The complained of EEOs are not laws of general applicability and impose an

extreme hardship on Petitioners as restaurant owners by compelling them to enforce the EEOs.
209.

These penalties are not imposed by the Court, or the Legislature, but by the

Respondents acting in their capacity as the executive branch of government.
210.

If Petitioners resist these EEOs, which are unconstitutional and separately

unlawful under NY State Statutes, they will be subjected to criminal penalties (which penalties
in and of themselves are in excess of those prescribed by law.)
42

42 of 54

INDEX NO. 528739/2021
NYSCEF DOC. NO. 1

211.

RECEIVED NYSCEF: 11/12/2021

The criminal penalties that will be imposed on Petitioners and others similarly

situated are a taking of Petitioners’ property without due process.
212.

It is no answer that Petitioners will be afforded a trial of the charges filed

against them under the EEOs in a NYC Criminal Court, before a magistrate appointed by the
Mayor. Petitioners will be guilty of violating the EEOs and will not deny it. It is the
Constitutionality of the EEOs, which this Court must decide. The Constitutionality of the EEOs
is not a matter that can or should be decided in the NYC Criminal Court.
FIFTH CLAIM FOR RELIEF / CAUSE OF ACTION
(Procedural Due Process, 42 USC § 1983)
213.

Petitioners repeat, reaffirm and re-allege the previous allegations as if fully set

forth herein.
214.

The damage to Petitioners’ businesses resulting from the reduction in income

due to the restrictions on who can enter the premises, the increase in expenses resulting from
compliance, and the shortage of workers resulting from the EEO 225, EEO 226, EEO 228, and
the aforementioned EEOs extended by subsequent EEOs through and including EEO 280, and
extended or, upon information and belief, to be extended by subsequent EEOs, will affect a
deprivation of Petitioners’ property without due process in violation of the Fifth and Fourteenth
Amendments to the United States Constitution.
215.

The EEOs, will unquestionably decrease the income of Petitioners’ businesses,

likely below the point of viability, resulting in a taking of Petitioners’ property, whether or not
Petitioners themselves comply with the EEOs.
216.

There is no post-deprivation remedy that can compensate Petitioners for this

loss.
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First, Petitioners’ family has built this business from the ground up and operated

it as a family business and monetary compensation is not sufficient to compensate them for the
loss of their way of life, and family traditions.
218.

Second, as a matter of practicality, the EEOs will result in the failure of

numerous businesses across the City, for which the City of New York will have neither the
resources, nor the inclination, to compensate the victims of this unconstitutional mandate, and
Petitioners will face years, if not decades, in litigation in order to recover pennies on the dollar.
SIXTH CLAIM FOR RELIEF / CAUSE OF ACTION
(Separation of Powers / Preemption)
219.

Petitioners repeat, reaffirm and re-allege the previous allegations as if fully set

forth herein.
220.

The legislative power of this State shall be vested in the senate and assembly.

NY Const Art III, § 1.
221.

The New York State Senate and Assembly have clearly, specifically, and

explicitly declined to delegate to the executive branch of government the power to authorize
any mandatory immunization of adults or children beyond the delegation regarding children and
post-secondary students contained in sections twenty-one hundred sixty-four and twenty-one
hundred sixty-five of the Public Health Law
222.

The double usurpation of this power by the Mayor issuing EEO 225, EEO 226,

EEO 228, and the aforementioned EEOs extended by subsequent EEOs through and including
EEO 280, first as the chief executive usurping the legislative function, and second as the
representative of the City government usurping the State’s authority, is a violation of the
Separation of Powers, as well as a violation of the State’s authority - which preempts the
contradictory laws, rules, Orders, or decrees, by local government.
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The Legislature has had ample time to consider and pass a vaccine mandate and

has chosen not to do so. The lame duck Mayor’s substitution of his judgment for the judgment
of the legislative branches of government is not justified by any exigencies or recognized
Constitutional principles.
224.

The blanket requirement that all adults be vaccinated, with exceptions only for

athletes, performing artists, and those accompanying them, demonstrates that no special
expertise or technical competence in the field of health was needed or relied upon in issuing
these arbitrary and capricious EEOs.
225.

The only exceptions permitted by the Mayor’s Orders highlight political,

economic, and social motives, not health concerns.
226.

The Mayor has not issued Orders for the purpose of administering the law

enacted by the Legislature in accordance with public policy, but rather has based his Orders on
his opinion as to what public policy ought to be, and in so doing he has undertaken a legislative
function.
CONCLUSION
227.

EMERGENCY EXECUTIVE ORDER NO. 225, EMERGENCY EXECUTIVE

ORDER NO. 226, and EMERGENCY EXECUTIVE ORDER NO. 228, and each Emergency
Executive Order extending EMERGENCY EXECUTIVE ORDER 228, most recently extended
by EXECUTIVE ORDER NO. 280, violate the Petitioners’ civil and Constitutional rights under
First, Fifth, and Fourteenth Amendments of the United States Constitution.
228.

The issuance of the EMERGENCY EXECUTIVE ORDERS by the

Respondent/Defendant BILL DE BLASIO, MAYOR OF THE CITY OF NEW YORK violates
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the principle of Separation of Powers embodied in the United States Constitution, and
specifically Article I.
229.

The issuance of the EMERGENCY EXECUTIVE ORDERS violates Article III,

§ 1 of the Constitution of the State of New York.
230.

Separately, and in addition to the aforementioned Constitutional violations, the

issuance of the EMERGENCY EXECUTIVE ORDERS violates the enumerated statutes, laws,
codes, and rules of the State of New York, and the City of New York, as previously detailed
herein.
231.

Being that the EEOs clearly violate the spirit and the letter of the Constitutions

and laws of the United States, the State of New York, and City of New York, and that there is
no constitutional, statutory, or common law authority for the issuance of the EEOs by the
Mayor, the Petitioners respectfully demand that this Court grant the requested relief.
232.

Petitioner sought prior relief in a different action in Richmond County

dismissed without prejudice. ROCCO'S BROOKLYN BAKERY d/b/a PASTICCERIA
ROCCO, was a party to a previously filed Article 78 Proceeding in the New York State
Supreme Court for the County of Richmond, under Index number 85155/2021, bearing the
caption Independent Restaurants Owners Assoc et al v. Bill DeBlasio Mayor et al.,
commenced by petition and Order to Show Cause requesting, inter alia, that a Temporary
Restraining Order be granted against enforcement of NYC Emergency Executive Order 225,
to prevent severe and irreprovable harm to Plaintiffs/Petitioners, pending determination of
the motion brought on by Order to Show Cause.

WHEREFORE, for the above stated reasons, Petitioners/Plaintiffs, respectfully requestthat
this Court enter a Decision, Order, and Judgment against the Respondents/Defendants as
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follows:
On the First Claim for Relief/Cause of Action, that Respondents/Defendants
are permanently restrained and enjoined from enforcing EMERGENCY
EXECUTIVE ORDER NO. 225 (“EEO 225”), EMERGENCY EXECUTIVE
ORDER NO. 226 (“EEO 226”), and EMERGENCY EXECUTIVE ORDER NO.
228 (“EEO 228”), and each Emergency Executive Order extending EEO 228,
most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280
(“EEO 280”), and from issuing and/or enforcing any future Emergency
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Executive Order (“EEO”) extending EEO 225, EEO 226, EEO 228, or any
subsequent EEO requiring that a “covered entity” as defined in the EEO(s) shall
not permit a patron, full- or part-time employee, intern, volunteer, or contractor
to enter a covered premises without displaying proof of vaccination and
identification bearing the same identifying information as the proof of
vaccination, or any EEO with substantially the same order, and a Declaratory
Judgment that EEO 225, EEO 226, EEO 228, as extended by EEO 280 are null
and void as being in violation of the Free Exercise Clause of the First
Amendment to the United States Constitution; and,
On the Second Claim for Relief/Cause of Action, that Respondents/Defendants
are permanently restrained and enjoined from enforcing EMERGENCY
EXECUTIVE ORDER NO. 225 (“EEO 225”), EMERGENCY EXECUTIVE
ORDER NO. 226 (“EEO 226”), and EMERGENCY EXECUTIVE ORDER NO.
228 (“EEO 228”), and each Emergency Executive Order extending EEO 228,
most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280
(“EEO 280”), and from issuing and/or enforcing any future Emergency
Executive Order (“EEO”) extending EEO 225, EEO 226, EEO 228, or any
subsequent EEO requiring that a “covered entity” as defined in the EEO(s) shall
not permit a patron, full- or part-time employee, intern, volunteer, or contractor
to enter a covered premises without displaying proof of vaccination and
identification bearing the same identifying information as the proof of
vaccination, or any EEO with substantially the same order, and a Declaratory
Judgment that EEO 225, EEO 226, EEO 228, as extended by EEO 280 are null
48

48 of 54

INDEX NO. 528739/2021
NYSCEF DOC. NO. 1

RECEIVED NYSCEF: 11/12/2021

and void as being in violation of Petitioners’ substantive due process rights
under the Fifth and Fourteenth Amendments to the United States Constitution;
and,
On the Third Claim for Relief/Cause of Action, that Respondents/Defendants
are permanently restrained and enjoined from enforcing EMERGENCY
EXECUTIVE ORDER NO. 225 (“EEO 225”), EMERGENCY EXECUTIVE
ORDER NO. 226 (“EEO 226”), and EMERGENCY EXECUTIVE ORDER NO.
228 (“EEO 228”), and each Emergency Executive Order extending EEO 228,
most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280
(“EEO 280”), and from issuing and/or enforcing any future Emergency
Executive Order (“EEO”) extending EEO 225, EEO 226, EEO 228, or any
subsequent EEO requiring that a “covered entity” as defined in the EEO(s) shall
not permit a patron, full- or part-time employee, intern, volunteer, or contractor
to enter a covered premises without displaying proof of vaccination and
identification bearing the same identifying information as the proof of
vaccination, or any EEO with substantially the same order, and a Declaratory
Judgment that EEO 225, EEO 226, EEO 228, as extended by EEO 280 are null
and void as violating Petitioners right not to be deprived of liberty or property
without due process of law, in violation of the Fifth and Fourteenth Amendments
to the United States Constitution, as well in violation of New York Public Health
Law §§ 206 (1) (l), 2164 (8), 2165 (8), 2120 (3); 10 NYCRR 2.13, 10 NYCRR
2.25 (1) (d), 10 NYCRR 2.27, and NYC Administrative Code 17-104 (a) (2);
and,
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On the Fourth Claim for Relief/Cause of Action, that Respondents/Defendants
are permanently restrained and enjoined from enforcing EMERGENCY
EXECUTIVE ORDER NO. 225 (“EEO 225”), EMERGENCY EXECUTIVE
ORDER NO. 226 (“EEO 226”), and EMERGENCY EXECUTIVE ORDER NO.
228 (“EEO 228”), and each Emergency Executive Order extending EEO 228,
most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280
(“EEO 280”), and from issuing and/or enforcing any future Emergency
Executive Order (“EEO”) extending EEO 225, EEO 226, EEO 228, or any
subsequent EEO requiring that a “covered entity” as defined in the EEO(s) shall
not permit a patron, full- or part-time employee, intern, volunteer, or contractor
to enter a covered premises without displaying proof of vaccination and
identification bearing the same identifying information as the proof of
vaccination, or any EEO with substantially the same order, and a Declaratory
Judgment that EEO 225, EEO 226, EEO 228, as extended by EEO 280 are null
and void as violating Petitioners right not to be deprived of property without due
process of law, in violation of the Fifth and Fourteenth Amendments to the
United States Constitution, New York Executive Law § 24 (5), New York Penal
Law § 80.05; and,
On the Fifth Claim for Relief/Cause of Action, that Respondents/Defendants
are permanently restrained and enjoined from enforcing EMERGENCY
EXECUTIVE ORDER NO. 225 (“EEO 225”), EMERGENCY EXECUTIVE
ORDER NO. 226 (“EEO 226”), and EMERGENCY EXECUTIVE ORDER NO.
228 (“EEO 228”), and each Emergency Executive Order extending EEO 228,
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most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280
(“EEO 280”), and from issuing and/or enforcing any future Emergency
Executive Order (“EEO”) extending EEO 225, EEO 226, EEO 228, or any
subsequent EEO requiring that a “covered entity” as defined in the EEO(s) shall
not permit a patron, full- or part-time employee, intern, volunteer, or contractor
to enter a covered premises without displaying proof of vaccination and
identification bearing the same identifying information as the proof of
vaccination, or any EEO with substantially the same order, and a Declaratory
Judgment that EEO 225, EEO 226, EEO 228, as extended by EEO 280 are null
and void as being an administrative taking of Petitioners’ property without due
process of law in violation the Fifth and Fourteenth Amendments to the United
States Constitution; and,
On the Sixth Claim for Relief/Cause of Action, that Respondents/Defendants
are permanently restrained and enjoined from enforcing EMERGENCY
EXECUTIVE ORDER NO. 225 (“EEO 225”), EMERGENCY EXECUTIVE
ORDER NO. 226 (“EEO 226”), and EMERGENCY EXECUTIVE ORDER NO.
228 (“EEO 228”), and each Emergency Executive Order extending EEO 228,
most recently extended by EMERGENCY EXECUTIVE ORDER NO. 280
(“EEO 280”), and from issuing and/or enforcing any future Emergency
Executive Order (“EEO”) extending EEO 225, EEO 226, EEO 228, or any
subsequent EEO requiring that a “covered entity” as defined in the EEO(s) shall
not permit a patron, full- or part-time employee, intern, volunteer, or contractor
to enter a covered premises without displaying proof of vaccination and
51
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identification bearing the same identifying information as the proof of
vaccination, or any EEO with substantially the same order, and a Declaratory
Judgment that EEO 225, EEO 226, EEO 228, as extended by EEO 280, are null
and void, in that the issuance of the Orders by the Mayor were ultra vires, and
violated Article III, Section 1, of the New York State Constitution, New York
Executive Law § 24 (5), New York Penal Law § 80.05, New York Public Health
Law §§ 206 (1) (l), 2164 (8), 2165 (8), 2120 (3); 10 NYCRR 2.13, 10 NYCRR
2.25 (1) (d), 10 NYCRR 2.27, and NYC Administrative Code 17-104 (a) (2);
and,
Granting Petitioners/Plaintiffs costs and reasonable attorney’s fees pursuant to
42 USC § 1988 (b); and,
Granting Petitioners/Plaintiffs such other and further relief as this Court deems
just and proper.
DATED: November 10, 2021
s/Patricia Finn
Attorney for Petitioners
Patricia Finn Attorney P.C.
patriciafinnattorney@gmail.com
58 East Route, Suite 4
Nanuet, New York 10954
845 398 0521 phone
888 874 5703 fax
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